
Use of copyright content 
on the internet and the 
liability of platforms

Eleonora Rosati
Dansk Selskab for Ophavsret

20 September 2021



Contents

• The right of communication to the public
• The making of the right
• The growing relevance of the non-autonomous, 

interdependent criteria
• Platform liability in the shade of Article 17 

DSMD



The right of 
communication 
to the public



Article 3(1) of 
Directive 2001/29 
(InfoSoc Directive)

Member States shall provide authors with the 
exclusive right to authorise or prohibit any 
communication to the public of their works, by wire 
or wireless means, including the making available to 
the public of their works in such a way that members 
of the public may access them from a place and at a 
time individually chosen by them.



The making 
of the right



Criteria

An ‘act of communication’: transmission or 
simple accessibility?
• Indispensable intervention (full knowledge)

A ‘public’: indeterminate number of people 
above de minimis threshold
• Technical means; ‘new public’

Access from place and at a time individually 
chosen

Other, non-autonomous, interdependent 
criteria
• Profit-making intention
• KnowledgeHigh level of protection!

Individual assessment!



• What the rightholder thought
• New public

• AG Szpunar in VG Bild-Kunst: “the legal 
fiction that all (actual and potential) 
internet users are targeted whenever a 
protected work is made freely available to 
the public on the internet is similarly no 
longer tenable in the context of 
hyperlinks.”

• Type and form of consent
• Again, VG Bild-Kunst

• Also relevant for Art 4 DSMD
• An undue formality?

• What the defendant thought
• Linking cases (GS Media)

• Scaled down in VG Bild-
Kunst

• What a reasonable 
person/diligent economic 
operator would think?

• Constructive knowledge in 
Pirate Bay

• Indispensable and deliberate 
intervention in YouTube

• ‘Best efforts’ in Art 17(4) 
DSMD?

In all this, does secondary liability still exist? To some extent …



Platform liability 
in the shade of 
Article 17 DSMD



From C-610/15 to C-682/18 and C-683/18







YouTube, C-682/18 and Cyando, 
C-683/18

- Actual knowledge but also knowledge that 
could be expected from a diligent operator

- Appropriate technological measures to 
counter and prevent “credibly and 
effectively” copyright infringements

- Content selection
- Tools to infringe copyrights or promote 

infringing activities (eg evidence through 
financial model)

- Profit-making intention not irrelevant but 
not enough alone

- Percentage of illegal content vis-à-vis legal 
one 

In all this, general/abstract knowledge not 
enough



Falling action: 
Tidying up loose 
ends …
or simply clarifying
things (rec 64)?



Article 17 
DSMD

NOTION OF ‘VALUE GAP’

ALLEGED ABUSE OF SAFE 
HARBOURS

WHO’S LIABLE FOR WHAT?





* The notion of ‘OCSSP’ does
not include providers of
services like: not-for-profit
online encyclopedias, not-for-
profit educational and
scientific repositories, open
source software-developing
and-sharing platforms,
electronic communication
service providers as defined in
Directive (EU) 2018/1972,
online marketplaces, B2B
cloud services and cloud
services that allow users to
upload content for their own
use
** If your service (i) has been
available in the EU for less
than 3 years and (ii) has an
annual turnover below €10m,
then you only need to comply
with (a) and (c). If, in addition
to (i) and (ii), (iii) the average
number of monthly unique
visitors exceeds 5 million, then
you also need to comply with
(d).



Towards a 
Digital Single Market?

Source: Communia (up-to-date as of 13/9/21)

NATIONAL 
TRANSPOSITIONS

BY 7/6/2021

DELAYS FOR 
VARIOUS
REASONS

SO FAR: 
DIVERGING
SOLUTIONS!

C-401/19 (PL 
CHALLENGE TO 

ART 17)



Conclusion
• Still working on joining all the dots

• National transpositions
• Polish challenge
• But also DSA

• Fair balance
• Know your boundaries!
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